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DURING THE past month the JoURNAL took occasion to send out an in- 
quiry to nearly all of its subscribers, asking them if they did not think 
the time had come for an enlargement of the JoURNAL to double its pres- 
ent size, the increased pages to be devoted to a larger number of the 
opinions of both the higher and lower courts in this state. It was our 
intention to make these additional reports of cases as full as the increased 
number of pages would allow. The replies have been very numerous, 
and we thank our patrons for them. In scores of cases there was not 
simply a vote, but a detailed expression of opinion and various sugges- 
tions which are valuable to us. It is gratifying to note that quite a 
large majority of our subscribers answered in the affirmative. But, as 
a matter of fact, an important minority prefer either to have the Jotr- 
NAL remain precisely as it is, or not to be enlarged until some method 
ean be adopted by which the JouRNAL can promise to its readers that 
the additional space shall be filled, not with reports of cases in the 
higher courts, but with notes of rulings, oral opinions, ete , delivered by 
the Chancellor and Vice-Chancellors, at chambers, and by the Supreme 
court Justices or Circuit judges on the circuits. We have known for a 
long period ot the desire of many of our subscribers to secure the rulings 
last named, and have made the effort to obtain them, but not with the 
success wished for. We shall now make more strenuous efforts to secure 
those rulings and opinions which do nct appear in our state reports or in 
the ** Atlantic Reporter,” and shall hope soon to be able to meet the 
views of all our subscribers concerning the extent and method of the 
JOURNAL’S enlargement. 

Ir wit be observed by our readers, we trust, that this number of the 
JOURNAL meets the want which has been described above ‘etter than 
have recent issues. In this connection we remind every subscriber, who 
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is an active, practicing attorney in New Jersey, that the best method by 
which to secure the desirable end of having the JoURNAL print decisions 
and rulings at chambers and on the circuits, is for him, if he is inter- 
ested in a case in point, to promptly send an accurate statement ot the 
judge’s finding. . We shall be thankful to receive these at any time and 
will print them. A little pains in this direction taken by members of 
the bar will assist in making each volume of the Law J.-URNAL more 
useful to the profession than it has ever been. 


THE SCRPRISE to the people of the state early in December was not 
more great than was the satisfaction manifested when President McKin- 
ley invited into his cabinet, as the official adviser of himself and of the 
government at Washington, the cultured lawyer, who for the past two 
years has honored the bar of New Jersey by being the Governor of this 
state. ‘To say that the proposed honor is a high one is scarcely to ex- 
press the actual truth. The office of Attorney-General of the United 
States is peculiarly responsible aud honorable, and, to the President 
and members of his cabinet, wholly confidential. The national interests 
involved are enormous in extent, weighty in influence and of lasting im- 
portance to the country. Millions of dollars are sometimes at stake, de- 
pendent upon one opinion from the Attorney-General. The sub,ect of 
complications with other nations, where international law is concerned, 
may be even more important to the destinies of America. From all 
points of view the oftice of Attorney-General of the United States is far 
more influential than that of the Governor of a small state like New Jer- 
sey, and the advancement is, therefore, a distinct promotion. From 
mere state interests his outhcok hereaiter is to be upon nationai doings. 
And it opens the way, in case of success, to higher and still more honor- 
able office. It is needless to say that the bar ofthe state are unani- 
mously pleased with the selection. It is a matter of great satisfaction 
that one of their own number, who is abundantly qualified, has been 
singled out to go into the President’s cabinet. Jersey people, without 
distinction of party, have felt a thrill of pleasure at this command to 
come up higher. The J otrNat congratulates the Governor, and ex- 
presses, not only the hope but the belief, that in his new station At- 
torney-General Griggs will distinguished himself by clear-cut opinions 
based on both law and common sense. His reasoning is always logical 
and his conclusions sound and wholesome, and when he expresses him- 
self it is in a style of English of which nobody is ashamed. 


Tue “New York Tribune” has called attention to an alleged fact that 
the New Jersey Bar “is crowded with lawyers unfit for the profession, 
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and that a weeding-out process is in order.” - The: quotation is not from 
the “ Tribune,” but from a journal which summarizes the ‘ Tribune’s ” 
position. We do not happen'to have the “ Tribune” article at hand, 
and, therefore, cannot definitely quote from it. While we believe that 
the main declaration is about half frue, we are not so certain that the 
remarks apply solely to the legal profession. Other’ professions have 
men’ crowding into them, who will not only never shine in their profes- 
sional life, but who begin their career under shadows. In the case of 
unfit attorneys, it is the'disposition, we think, of the courts of this state, 
to take notice of them when their professional acts come to the courts’ 
attention. Witness the action of Judge Hudspeth in the Hudson cir- 
cuit recently, and of Judge Depue in a case earlier last year. It is be- 
lieved by many that the so-called Dunn act, which changed the pre- 
scribed period of study from four years to no definite time, had some- 
thing to do with the increase in the numbers ot those who apply for their 
sheepskins, and the alleged deterioration in their qualifications. The 
Dunn act is not one in which the JoukNAL believes, and we doubt if a 
single judge on the bench of the Supreme court would permit the Dunn 
regulation to be enforced, if they could prevent it. Any man of good 
mental equipment, especially in the direction of memory, can pad his 
mind with the book knowledge necessary to pass examinations. It sim- 
ply requires cramming for six months, more or less, according to the 
vapacity of the student to devour a few books. But this is not to make 
alawyer. This is not to secure a real knowledge of elementary law. 
This is not to be able to prepare legal papers or to properly represent 
the interests of clients in court. A lawyer can only be made by train- 
ing. And legal training, in its first elements, can only be evolved from 
practice-work in a lawyer’s office. For this a period of study and disci- 
pline extending over four years is, in most cases, not too long; or, if it 
is, the term could be minimized to three years. We hope to see the 
time when the Legislature will repeal the Dunn act and either restore 
the original act or substitute a better. 


Tue Case of Dixon v. People, Supreme court of Illinois (48 N. E. R. 
108) takes up the subject which has recently been in judicial controversy 
and expresses it elaborately. It was there held that a physician, who 
has been subpoenaed and is interrogated as an expert witness, may be 
punished as for a contempt for refusing to give expert testimony, al- 
though no compensation greater than that allowed an ordinary witness. 
by statute has been paid or promised him. The point is of great im- 
portance to professional people. We hardly believe the Illinois holding 
to be correct trom every just point of view. It seems to us that profes- 
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sional men have some substantial rights and that their professional opin- 
ions, obtained after a long course course of study and perhaps longer 
experience, cannot be constitutionally extorted from them without just 
and adequate compensation. In this line a leading case is Buchman v. 
State, 59 Ind. 1. It is true there are difficulties in the way of deciding 
when testimony is expert. It is true also that the litigant will not usually 
put an expert on the stand, without having obtained from him in ad- 
vance a tolerably accurate view of what his testimony will be, and this 
no expert is obliged to givein private, unless amply compensated. Still 
if the [Illinois rule is to become general law, injustice must result from its 
adoption. 


ForMER City counsel Joseph Coult, of Newark, recently read a most 
interesting paper before aclub in that city upon ‘“ Ideal City Govern- 
ment” In place of a mayor, common council and five important boards, 
besides other boards of less importance, he would have a mayor and 
seven select-men, with office-terms of two years running concurrent, so 
that the municipal election would occur each alternate year. He would 
have these select-men required to devote their entire time to the service 
ot the city, and to be paid the generous salary of $5,000 per annum. “ The 
advantages of this plan”, ke says, ‘are obvious; concentration of power, 
direct responsibility, saving in expense, and, most important, instead of 
having one department, seeking to aggrandize itself at the general ex- 
pense, there would be harmony and equity in the administration. The 
parts would not be warring against each other, but would move together 


’ He would have the city control its own water 


smoothly and in unison.’ 
plant and lease the streets to the highest bidder, for a term of not ex- 
ceeding twenty-five years, to companies who would distribute gas, elec- 
tricity, telephone and telegraph service, and who would transport pas- 
sengers. The scheme is not visionary if it is ‘ideal.” It is practical 


and sensible. 





THE QUESTION is already being discussed in the newspapers whether 
the President of the Senate when he becomes acting Governor ought to 
refrain from sitting as Senator, or as President of the Senate. The ‘ Pat- 
erson Press” in an article which we think embraces some historical points 
first brought out by Mr. Francis B. Lee, of Trenton, in a newspaper 
communication, after sketching the case of Acting Governor Lambert, 
1802-’3, concludes: ‘‘Senator Voorhees can not resign as Senator from 
Union, and must remain ‘President of the Senate.’ There is nothing to 
prevent his calling the Senate to order at every session if he pleases, 
and appointing some other Senator to take the chair for the day, as is 
often done.” Other newspaper take other views. 
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REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


[Zenth Article.] 
GOVERNOR AND CHANCELLOR PETER D. VROOM. 

In the northern part of Morris county, and within a few miles of each 
other, the north and south branches of the Raritan river take their rise. The 
welling spring, the little rivulet, the swelling brook, the noisy, rushing 

> mountain torrent, and the outflow of the many beautiful lakes that there 
abound, are the sources of these two streams. In their course onward 
they take widely divergent directions, and in their flow through hill and 
vale turn many water wheels, and set much machinery in motion, until 
they again draw together and unite their strength in the gentle plain, 
and form the Raritan river. 

Near this junction and where the waters become deep and the flow 

! calm and peaceful, Peter D. Vroom was born, on the 12th day of De- 
cember, L79L. Nature here cast the {shadow of his future character — 
deep in thought and research ; in disposition, calm, gentle and kind. In 


the strength of his intellect as strong and rugged as the mountain tor- 

, rent, which preceded the placid river. 

f For the early history of the Vroom family I have decided to adopt 
what the Rev. Abraham Messler, D. D., in his “History of Somerset 

County,” has said of it: The name of Vroom is found early in the rec- 

. ords of the church. Coert Vroom seemed to have been the first of the 

: name residing on the Raritan. Col. Peter D. Vroom, of Revolutionary 


days, was a prominent citizen of Somerset county in his time. He was 
‘ born January 27, 1745, O. S8., two miles from Raritan Landing. Early 
in life he lived in New York, whence he came to reside on the Raritan, 
near the junction of the north and south branches. The homestead is 
still standing. He married E!sie Bogart and died on his plantation. 
He was one of the few individuals who raised the first military company 
in the beginning of the Revolutionary War, in which he served as lieu- 
) tenant and captain, and was appointed major of the Somerset battalion 
at a joint meeting in 1777, and afterwards a lieutenant-colonel. He led 


3 a company at the battle of Germantown and was in the service during 
P the war. During his life he occupied almost every office of trust in the 
; county. At the close of the Revolution he was made high sheriff, and 
then clerk of the Pleas; afterwards a justice of the peace, a member of 
) Assembly in 1791, and several succeeding years; member of council: 

from 1799 to 1804, and a jong time presiding judge of the court; after- 
3 wards an elder in the church, and always a leading counselor. He 


enjoyed an unblemished reputation, and died in November, 1831, in the 
eighty-seventh year of his age, having in his time filled as large a space 
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in public lite as‘any of the prominent men of his day in Somerset county. 
He was the father of the late Gov. P! D. Vroom. 

This is the brief history of the father ot the sub‘ect of our sketch. In 
this case the son, Peter D. Vroom, Jr., carried down the name of a 
worthy ancestry, and added still greater lustre and distinction to the 
same. Fortunate was it that the father lived to see the title of Gover- 
nor and Chancellor conferred upon his son, and added to the family 
name. The Governor was the youngest son, and his school-boy days 
are best told by himself in the story of the ‘‘Old Red School House,” a 
chapter in Dr. Messler’s history of Somerset county, written by the Gov- 
ernor himself. I select a few of the most striking paragraphs from the 
chapter: 

‘*A little strip of land between the road and the river bank on the 
north end of the farm then owned by John Van Middlesworth was 
chosen for the site of the new house. Near it on the east was a small 
stream, tributary to the Raritan, known by the Indian name of Paw ne- 
Pack. It was then a constantly running brook, taking its rise in the hills 
and large tracts of woodland to the south. A fine row of cedars and 
hemlocks graced the river banks to the west for some distance above 
and on the opposite side of the road was a row of walnut trees in full 
growth. The space between the river and road was long enough for a 
pleasant play ground, and the urchins of that day enjoyed their ball 
plays quite as much as the baseball champions of the present time can do.” 

‘** This new school house was built about the year 1795. It was per- 
haps 24 feet square, having one room only, and one door. On one side 
of the room there was a spacious fireplace, which would hold wood of 
almost any length. The furniture of the room was of the simplest kind. 
Plain wood benches on each side, without backs, sufficed for the younger 
ssholars. A long table with benches on each side was devoted to such 
as could write and cipher, while near the place for the teacher were two 
square tables of different heights, at which were placed the little ones 
who were beginning to write. In outward appearance the house was 
iu advance ot all others in the vicinity. It was built of good materials, 
and more than all was painted red with white casings to the doors and 
windows. 

“John Warburton, better known as * Master Warburton,’ presided in 
the school. He was an Englishman by birth, and was supposed to have 
been attached to the British army in the War of the Revolution, and to 
have remained here after the close of the war. He had taught in the 
neighborhood at the old school house, and was respected and well-known 
to parents and children. He was a man of more than middle age, of 
careful habits and respectable deportment, decided in the government of 
his school, sometimes hasty, but generally pleasant and encouraging. 
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He was kind and affectionate to the younger children, and made the 
school attractive to them. The master was a firm believer in the efficacy, 
of the birch when necessary. A rod nicely trimmed was kept near him, 


as he sat in his leather-seated arm chair in ove corner of the room, and 
close by were two ferules, a large and a small one; the latter one having, 
as he said, a hard side and a soft side, by which he graduated or pre-, 
tended to graduate his punishments. Master Warburton was nota, 
mere pretender. What he taught was thoroughly taught, and he made 
no pretensions of teaching what he did not know. The English Primer, 
Dilworth’s Spelling Book and Arithmetic, the New Testament, and then 
the Bible, were all the books known in the school. Dilworth has long 
since been superseded, though, as some supposed. not improved on, 
Webster’s Spelling Book made but slow progress in that community.” — . 

‘* It was the custom in early days for country teachers to board alter- 
nately, week by week, among the employers, thus lessening the ex-. 
pense of education by giving free board. The practice of Master War- 
burton in regard to this was peculiar. He lived altogether in the school 
house. It was his abode by day and night, but he was supplied with 
food by the employers, and, after this fashion, each employer furnished 
him provisions for a week. On every Sunday morning he would pre- 
pair before breakfast, in his best attire, which was very plain and neat,. 
to the house of the person who was to supply him for the week, varrying 
with him a small sized wicker basket and a handsome glass bottle that 
would hold about a quart. He would breakfast with the family, and, as 
his coming was known, parents and children were careful to receive him 
very kindly. It was quite an event After breakfast his basket would 
be filled with the best the house could afford, suitable for his comfort, 
and his bottle filled with rich milk. After a little conversation he would 
take his leave and retire to his quiet home. The next morning a fresh 
bottle of milk would be carried to bim by the children, and so he would 
be supplied daily with all he desired, and much more, both of mest and 
drink His favorite diet was milk and brown bread. He never visited 
except on occasions referred to. In the school house was a garret which 
was reached through a trap door by the aid of a small ladder. In this 
he may have slept at times, but he had no bed and usually slept in the 
school room, two benches placed side by side, with a couple of blankets 
formed his resting place for many years.” 

| have made these sclections for the purpose of giving a full pen pic- 
ture of the common schools one hundred years ago, as penned by one ot . 
the most enlightened governors that New Jersey ever had — I have also 
made them for another purpose. Taking the life of Governor Vroom, as 
we can now look back and view it from th= standpoint of history, the 
question at once arises: Outside of his natural gifts and ability, who 
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made this model character, Master Warburton or the professors of Colum- 
bia College? Ifthe Governor had written a chapter of his college life, 
and described the professors and their mode of teaching as accurately as 
he has done Master Warburton’s, we would then be able to form some 
accurate judgment about the matter. At all events, through all the life 
of the Governor we can find that the cornerstones of his education as 
laid by Master Warburton support the superstructure which he reared 
in after years. 

I give in brief the chronology of the life of Governor Vroom. He 
lett the old red school house in 1803, at the age of 12 years, and com- 
menced the study of Latin and Greek under Jacob Kirkpatrick in the 
Somerville academy. He entered Columbia college as a junior in 1806, 
and graduated in 1808 at the early age of seventeen years. He entered 
the law office of George McDonald in Somerville, as student, and was ad- 
mitted as an attorney in 1813, and as counselor in 1816, and was raised 
to the honorary degree of sergeant in 1828. He opened his first office 
at Schooley’s Mountain Springs, remained there a year and half, when 
he removed to Hackettstown, then in Sussex county, where he remained 
two years, when he removed to Flemington, in Hunterdon county. He 
remained here two years, and in 1819 he removed to Somerville in Som- 
erset county, where he remained twenty-two years, and in 1841 re- 
moved to Trenton, where he spent the balance of his life, and died No- 
vember 18th, 1873, aged eighty-one years, eleven months, and six days. 

His first public office was prosecutor of the pleas of Hunterdon coun- 
ty, 1821-2. He was Member of Assembly from Somerset county, 1826, 
’28 and ’29. In 1829, after General Garret D. Wall had been appoint- 
ed Governor and Chancellor and declined, Mr. Vroom, who was a mem- 
ber of the House of Assembly, but at the time absent in Somerville, was, 
on the sixth day of November, appointed. He accepted, and was reap- 
pointed Governor and Chancellor in 1830 and 1831. In 1832 Samuel 
L. Southard was appointed Governor and Chancellor, but soon resigned 
to accept a seatin the United States Senate, and Elias P. Seeley was ap- 
pointed to serve out the year. 

In October, 1833, Mr. Vroom was reappointed, and was again reap- 
pointed in 1834 and 1835, but in 1836, owing to ill health, declined a 
reappointment, and Philemon Dickerson was appointed in his place. In 
1838 he was elected to Congress, but, owing to some question as to the 
election returns, he tailed to receive the Governor’s certificate, and then 
ensued what was termed the ** Broad Seal War;” but he was finally 
seated, and was on the Democratic ticket again for re-election in 1840, 
and was defeated, the Whig ticket being elected. 

In 1836 he was appointed, by President Van Buren, one of the com- 
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missioners to ad ust the claims of the Choctaw Indians, in the state of 
Mississippi, and served on the commission. 

In 1844 he was a member of the constitutional convention which 
framed the Constitution of 1844, representing Somerset county. This 
was the highest compliment which a county could confer upon an indi- 
vidual, as he had been a resident of Mercer county since 1841. In 
1845 he was appointed, with Henry W. Green, William L. Dayton and 
Stacy G. Potts, to revise the statute laws of the state, and adapt them 
to the new constitution. This they did, and the Revised Statutes of 
1847 was the work of their hands. We never had a better revision. 
In 1853, when the term of office of Chief Justice Green was about to 
expire, it was known that Governor Fort desired to appoint Mr. Vroom 
to that position. The latter, however, was in favor of the reappoint- 
ment ot Chief Justice Green. But in the absence of Mr. Vroom from 
Trenton, in attendance at the Sussex court, Governor Fort nominated 
him to the Senate, and the nomination wis immediately confirmed. 
When Mr. Vroom returned home, he found his commission waiting him, 
which he returned to the Governor, and Chief Justice Green was reap- 
pointed. This was a high compliment to him, as he was not a candidate 
for the office in any sense of the term 

During the same year (1853) President Pierce appointed him Minis- 
ser Plenipotentiary and Envoy Extraordinary to Prussia, with residence 
at Berlin; this appointment he accepted, and served until President 
Buchanan was elected, and he was then (in 1857) recalled, at his own 
request, after four years’ service. In 1852 and again in 1868 he was 


on the ticket for Presidential elector, and elected both times, in 1852 


voting for President Pierce, and in 1868 for Governor Seymour, who 
was defeated. 

In 1861, he was one of the nine Peace Commissioners of the state of 
New Jersey to the convention which assembled in Washington 
to see if harmony could not be restored throughout the country and war 
averted. 

In 1847, President Polk tendered him a seat in his cabinet, and offered 
him the portfolio of Attorney-General. This offer he declined. The 
most remarkable thing about this invitation was the fact that it was 
entirely unknown to his family. He never mentioned it to his wife, or 
to his son, who had succeeded him in his law practice ; and the dis- 
covery was made after his death, when the letter of President Polk was 
found among his private papers in his desk. He was appointed Law 
Reporter after the death of his son John P. Vroom, and held that posi- 
tion at the time of his death. 

In May, 1822, he united with the Reformed Duteh Church at Somer- 
ville. He was a frequent member of the General Synod of that church, 
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and in 1830 was on the committee to revise.,the: constitution. of the 
church. He was a trustee of Rutgers College from 1828 uptil the time 
of his death. He was also at the time of his death vice-president of the 
American Bible Society, and alse of the American. Colonization Society. 
In 1837 he was honored with a degree, creating him a Doctor of Laws, 
from Columbia College, and again trom the College of New Jersey 
in 1857. 

The history of his domestic life is told as follows: On the 21st day of 
May, 1817, he married Anna. Dumont, daughter of Colonel Peter B. 
Dumont, who lived on the banks of the Raritan, and near the Vroom 
homestead. By this union two children survived to man and woman- 
hood, John P. and Maria E. He had been afflicted by the death of little 
children, but his great affliction came on the Ist day of September, 1829, 
when he lost his wite. He remained a widower for over eleven years, 
and married again on the 4th day of November, 1840, Maria Matilda, 
the only daughter of General Garret D. Wall, then of Burlington. By 
this marriage, the issue was four sons: Colonel Peter D. Vroom, of the 
United States Army, who was wounded at South Mountain in the late 
war; Garret D. W. Vroom, who succeeded his father as Law Reporter, 
who took his law practice and is domiciled in the old homestead at Tren- 
ton, and is now one of the leading lawyers at the capital of the state ; 
James W. Vroom, who was admitted to the bar in New Jersey, at June 
term, 1869, and as counselor at February term, 1873, and shortly atter- 
wards went West, and is now a member of the Colorado bar, and located 
at Denver; and Gouverneur R. Vroom, who died as he was about to be 
admitted to the bar. 

The above gives the chronology ot the sub ect of our sketch. Looking 
at it, in its various aspects, with its outline in full view before us, trom 
the cradle to the grave, does any one wield a pen sufficiently graphic to 
fill in all the details and point out all the real worth ot this character, as 
it existed in so-:ial, political, legal, benevolent, Christian and domestic 
lite ? 

(To BE CONTINUED.) 
ici aia 


THE ORIGIN OF NEW JERSEY’S BOARDS OF CHOSEN 
FREEHOLDERS. 


From time to time, the question of the antiquity of the plan of a Board 
of Chosen Freeholders tor the respective counties of this state has given 
rise to considerable discussion. So far as lam aware no attempt has 
been made to seek the source of the institution, although much has been 
written upon the matter dealing with the plan since the legislature in- 
corporated the Boards in 1798. The tollowing brief sketch, authorities 
for which are to be found in the pages ot Leaming & Spicer. Allinson and 
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Nevill, may clarify to a degree .a bit of entertaining but forgotten colon- 
ial history. 

In the **Concessions and Agreements” of the Lords Proprietors granted 
by Berkeley and Carteret 1664, is to be found the germ of the idea of 
‘Chosen Freeholders,” so far as the State of New Jersey is concerned. 
Although these *‘Concessions” breathed the spirit of religious liberty, 
the ideals of absolute political equality belong to a much later generation, 
and were not finally established in New Jersey until the adoption ot the 
Constitution of 1844. 

In earliest colonial days “‘freemen” and ‘“freeholders’ 
tents. and purposes interchangable terms. <A ‘*freeman” was one who 
was or should become a subject of the English King, swearing faithful- 
ness to him and the Proprietors and “ shall be admitted to plant,” or. in 
other words, shall become a “freeholder”. It was they who selected the 
twelve deputies for temporary government. ‘ But,” to quote again, ‘so 
son as Parishes, Divisions, Tribes and other Distinctions are made, that 
then the Inhabitants or Freeholders * * * annually meet on the 
first Day of January and choose Freeholders for each respective Division, 


’ were to all in- 


Tribe or Parish.” 

Under a further provision the Governor and Council was prohibited, 
unless the Assembly otherwise enact, from nominating and issuing com- 
missions to the various officers of the colony, except such officers be free- 
holders. 

Thus in this government by a limited class at the very beginning of 
state history under English occupancy, a Chosen Freeholder appears as 
practically a county officer. 

(Jpon tae subsequent organization of county governments in East and 
West Jersey, which counties took the place of the scheme of * Divisions, 
Tribes and Parishes,” we find the Chosen Freeholder appearing in a 
somewhat clearer light. As early as 1683, a freeman or freeholder was 
defined to be a planter or inhabitant of the Province holding title to fifty 
acres of land, ten of which are under cultivation, or he, who, in a 
borough, has a house and three acres, or if he ents the same shall ‘‘l ave 
Fifty Pounds in stock of his own.” Among the privileges of those who 
came within this test of property qualification were the right to petition, 
the right to be exempt from arrest for debt, unless conveying their estate 
away, not to be pressed into wars, unless upon sudden invasion, or by 
act of assembly, nor compelled to quarter soldiers, and a right of jury 
trial. ‘That the representatives of the people had as late as 1694 but: 
little to say in the conduct of county affairs in East Jersey is shown by 
the fact that the county treasurer, on order of the justices at sessions, 
disbursed the money for roads, bridges, prisons, wolf-bounties, poor, 
orphans and various debts. 
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In West Jersey the affairs of the county were administered by the 
courts, although in road matters, as in 1697, the Assembly ordered 
George Taylor and John Crafford to lay out a highway to and from 
Cape May. In the western province, the freemen, free denizens or free- 
holders, were those whose property qualifications were similar to those 
of their East Jersey neighbors. They also enjoyed similar rights. 

After the union of 1702, the disorders which marked the fall of a pro- 
prietory government continued until 1709. In that year two important 
acts were passed which give additional information upon this subject. 
In a bill regarding the qualifications of representatives in the General 
Assembly, every elector must have one hundred acres of land in his own 
right or be worth fifty pounds current money, while the representative 
must have one thousand acres of land and be worth five hundred pounds. 
These qualitications became a part of the Constitution of 1776, so tena- 
ciously did the people of the colony hold to the plan. It is from the act 
for dividing and ascertaining the boundaries of all the counties passed in 
1709, that we find the scheme of Chosen Freeholders first crystalized. 
In the confused state of government previous to the surrender, the coun- 
ty bounds, never too well defined, became most uncertain, giving rise to 
many and great inconveniences. To remedy the evil this bill was passed 
which gave the bounds with considerable particularity. Once the coun- 
ties were defined, their government became a question of supreme im- 
portance. An examination of the statutes of the period shows that on 
February 28, 1713-14, an act was passed to provide for the raising of 
money for building and repairing *‘ goals and court houses within each 
respective county.” It was therein enacted that the inhabitants, or 
freeholders, should meet in March, at “the most publick Place of each 
respective Town and Precinct and by the majority of Voices chuse two 
Freeholders for every such Town and Precinct for the ensuing Year.” 
These with all the justices were to agree as to what money is necessary 
to build and repair the county buildings. Here, I take it, begins the 
active life of the Chosen Freeholder system of this state. 

Incomplete as is this attempt to portray the genesis of the scheme of 
political differentiation, whereby a few were chosen from among the 
many, still more incomplete would be the effort to depict the growth of 
the system. Like all other ideas, it had its period of development ex- 
tending until the present day. In the gradual acquisition of power on 
? are to be found some of 
the most curious and entertaining phases of colonial life. But these are 


the part of the so-called ** county legislature,’ 


problems for an historian of the future, rather than for the brief mono- 
graph writer of to-day. Francis B. LEE. 
Trenton, December 20, 1597. 


[ Note by E litor.—The foregoing article contains the only notice we have seen in any 
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magazine, or newspaper, or printed work, concerning the subject of which it treats. It 
would indicate that about the year 1738 the language of an act “to choose freeholders” 
was the basis for the term “chosen freeholder,” now so common. But, as a matter of fact, 
the exact term seems to have been employed at an earlier date. Mr. O. B. Leonard, historian, 
of Plainfield, states that he has discovered in records of Piscataway township, Middlesex 
county, that there was an election for “chosen freeholders” in 1709, and two men were 
elected and so designated in that township. Can any of our readers call our attention to 
an earlier date when this exact designation was employed ?] 


—e ee 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Receivers— Allowance of claims— Estoppel— Defects in proof.—1. A re- 
ceiver ot a credit-system insurance company stands in the place of the 
company, as to the allowance or disallowance of the claims against it; 
and when he acquires knowledge of a loss while the company is solvent, 
and does some act that implies that he will not insist upon proper and 
correct proofs of loss being made, he can not thereatter set up this omis- 
sion against an allowance of the claims for pro rata distribution. 2. 
Where the notice and proof of loss are defective, and the insured nego- 
tiates as to proper notice and proof, and the proofs are offered, and un- 
objected to by the receiver, and the insured is led to believe by some 
act of the receiver that no defect exists, or that an existing defect is im- 
material, the defect is waived, and the claim must be allowed. Gray v. 
Blum. (Messrs. Hayes & Lambert for appellant. Mr. Charles E. Hill 
for respondents.) Opinion by Lippinco1t, J., October 30, 1897. 

Equity—Enforcement of liens—Public improvements.— Suits to ascer- 
tain and enforce the liens given by the act of March 30, 1892, (2 Gen. 
St. p. 2078,) must be brought in the Court of Chancery. Delafield 
Const. Co. v. Sayre. (Mr. Cortlandt Parker for plaintiff in error. Mr. 
Edward M. Colie for defendants in error.) Opinion by Dixon, J., No- 
vember 15, 1897. 

Auctioneers—Revocation of authority— Memorandum of sale—Altera- 
tions —1. An auctioneer employed to sell land can not bind the vendors 
by a memorandum signed by him some time after the sale, and after his 
authority has been revoked by the vendors to the knowledge of the ven- 
dee. 2. An alteration made by a vendee in a memorandum of sale after 
it has been signed, by which, if valid, its scope, as evidence against the 
vendors, would be enlarged, is a material alteration, and annuls the in- 
strument as a contract and as evidence, in favor of the vendee. Quin- 
zel vy. Schmidt. (Mr. Bradner for appellants. Mr. Lyon for respond- 
ent.) Opinion by Dixon, J., November 15, 1897. 

Statutes—Construction— Appeal from district court.—\. When the 
words of a statute are clear, and their meaning and application plain, 
there is no room for judicial construction. 2. ‘An act concerning ap- 
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peals from district courts in this state” (P. L. 1892, p. 257,) authorizes 
an appeal from a judgment rendered by the First district. court of the 
city of Newark for a sum in excess of $200. Magowan v. Metropolitan 
Life Ins. Co. (Mr. James M. Trimble for plaintiff in error. Mr. Thom- 
as N. McCarter, Jr., for defendant in error.) Opinion by Garxison, J., 
November 15, 1897. 

Criminal law—Appeal—Record— Evidence—Similar crimes.—1. In 
order to bring a review, on writ of error in a criminal cause, within the 
statute authorizing the return with the writ of ‘‘ the entire record of the 
proceedings had upon the trial,” such entire record must be certified by 
the trial court. 2. Lllegal evidence will work a reversal except where 
it is clear that it cannot have harmed the exceptant. 3. Competency 
of proot in a criminal cause of the commission by the defendant of of- 
fenses similar to that charged considered. Ryan v. State. (Mr. E. H. 
Koester and Mr. A. Q. Garretson tor plaintiff in error. Mr. P. W. 
Stagg, prosecutor of the pleas, for the State.) Opinion by Couttys, J., 
November 15, 1897. 

Lease—Surrender of term—Assent to abandonment.—1. A surrender 
of a term in demised premises, by act and operation of law, will not be 
implied upon proof that the lessee has put a third person in possession 
thereof, and that the lessor has received rent from such third person, 
and nothing more. Quere: Will such surrender be. implied, if it also 
appears that the lessor, with the lessee’s assent, has accepted such third 
person as his tenant? 2. The mere receipt of rent by a landlord from 
an underlessee does not evidence his assent to the abandonment of the 
demised premises by the original lessee, and is no proof of his accept- 
ance of such underlessee as tenant. Decker v. Hartshorn (Mr. Nor- 
man Grey for plaintiffs in error. Mr. Henry M. Snyder, Jr., for defend- 
ant in error.) Opinion by GuMMERE, J., November 15, 1897. 

Personal injuries—Declarations as evidence—Opinion of physician. —1. 
The declarations of a person as to his symptoms, made to a physician 
or surgeon, not for the purpose of treatment, but for the purpose of lead- 
ing the physician or surgeon to form an opinion to which he may testify 
as a witness for the declarant, in a suit brought by him for personal in- 
juries, are not admissible in evidence at the instance of the declarant. 


2. It is not error for the court to refuse to charge the jury to disregard: 


the opinion of a physician formed wholly or in part on such declarations 
as are above mentioned, in a case where there is legitimate evidence of 
the truth of the declarations. Lambertson v. Consolidated Traction Co. 
(Messrs. Depue & Parker for plaintiff in error. Mr. Samuel Kalisch for 
defendant in error.) Opinion by Dixon, J., November 15, 1897. 
Personal injuries—Damages—Mental disorder.—When an actionable 
wrong, consisting of or accompanied by personal injury, is committed, 
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the jury, in fixing the damages therefor, are generally entitled to con- 
sider the mental agitation and disorder of the plaintiff naturally and 
proximately resulting from the wrongful conduct of the defendant. Lam- 
bertson v. Consolidated Traction Co. (Messrs. Depue & Parker for plain- 
tiff in error. Mr. Samuel Kalisch for defendant in error.) Opinion by 
Dixox, J.. November 15, 1897. 

Forgery— What constitutes —Intent—Indictment —Alteration of instru- 
ment.—1. Where two joint executors have money of their testator’s es- 
tate on deposit in bank, which it is agreed shall not be drawn except 
upon the check of both of the executors, and one of them procures his 
co executor to sign checks upon the bank drawn to the order of certain 
creditors to pay claims against the estate, and after receiving them for 
the purpose of attaching his own signature, and delivering the same to 
the creditors, adds his own signature thereto as executor, and erases from 
the body of the checks the names of the payees, and writes therein his 
own name individually, and draws the money from the bank, and then 
settles with the several payees at a less sum than their actual demands, 
and applies the difference to his own use, the executor profiting by such 
acts, if done with intent to defraud, is guilty of the crime of forgery. 2. 
It can make no difference to the legal character of the offense whether in 
point of time, such executor makes the forged alterations upon the checks 
betore or after he thus appends his signature thereto as a joint drawer, 
provided these several acts were but parts of one transaction, done 
with the common intent to defraud. 3. Since the enactment of section 
50 of the Criminal Procedure Act (1 Gen. St. p. 1130), it is no longer 
necessary, in cases of forgery, to allege in the indictment or prove on the 
trial an intent to defraud any particular person; it is sufficient to allege 
and prove that the forgery was committed with an intent to defraud. 4. 
It is no defense to a forgery committed by alterations in an instrument 
that there was no special attempt to conceal such alterations, and that 
they were plain to be seen; the rule being that if a signed writing, 
which is forged, be intended to be taken as true, and might be so taken 
by ordinary persons, itis sufficient. Rohr v. State. (Mr. Samuel Kalisch 
for plaintiff in error. Mr. Louis Hood for the state.) Opinion by HEn- 
DRICKSON, J., November 15, 1897. 

Mortgage foreclosure—Defenses—Breach of covenant of deed.—1. A 
breach of covenants in a deed against incumbrances or for good title is 
no defense against proceedings to foreclose a mortgage given on the land, 
for part of the consideration money, except in cases where there has 
been an eviction by title paramount or an action is pending to try the 
title to the mortgaged premises. A further exception exists where 
actual fraud in the transaction is alleged and proven. 2. The same 
equity that will be invoked to refuse a decree of specific performance 
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requiring the vendee to accept a deed and pay the purchase money, 
when the vendor is unable to make a title free from some defect or in- 
cumbrance which cannot then be removed, will not be available to a 
vendee under like circumstances in resisting the payment of a mortgage 
for consideration money. The reason is that specific performance is not 
a matter of absolute right, but of sound discretion, and when it is refused 
the court leaves the party to his remedy at law; but, if it refuses to 
administer equities founded upon a deed executed, the party applying 
would be left without a remedy. Frenche v. McUonnell. (Mr. Charles 
M. Woodruff for appellant. Mr. Martin Rosenkrans for respondents.) 
Per Curiam, November 15, 1897. 

Second appeal— Res judicata.—An appeal will not be entertained from 
a decree of the Court of Chancery made in accordance with instructions 
contained in a remittitur from this court. If such decree is erroneous, 
the party injured thereby suffers by reason of the mistaken conclusion 
reached by this court, and his remedy is by petition tor a rehearing of 
the original appeal. Jenkins v. Guarautee Trust and Safe Deposit Co. 
(Mr. Edward Dudley, Mr. Wm. H Burnett and Mr. John Sparhawk, Jr., 
for appellants. Mr. Samuel H. Grey for respondents.) Opinion by Gum- 
MERE, J., November 15, 1897. 

Appeal— Refusal to direct verdict—Eaxceptions—fefusal to non-swit— 
Action on contract— Defense non-performance.—1. An exception to a re- 
fusal to direct a verdict, which does not disclose the grounds of the 
motion, is not entitled to consideration on error. 2. On exception toa 
refusal to non-suit, only those grounds for the motion which are disclosed 
in the bill of exceptions will be considered on error. 3. When the 
plaintiff’s declaration avers generally performance by him of all the con- 
ditions of the contract, the defendant cannot set up in defense the non- 
performance of any condition which he has not specified in his plea. 
Ottawa Tribe, No. 15, 1. O. R. M. v. Munter. (Mr. Howard Carrow 
and Mr. William J. Kraft for plaintiff in error. Mr. H. 8. Scovel and 
Mr. Thomas B. Hall for defendant in error.) Opinion by Drxoy, J., 
November 15, 1897. 

Trespass—Non-suit —Proof of damages.—The committing of a tres- 
pass upon the rights of another is per se a legal injury, from which some 
damage to the plaintiff will be inferred. In the absence of proof show- 
ing the amount of such damage, it is error to non-suit the plaintiff. Nom- 
inal damages, at least, can be recovered. Lance v. Apgar. (Mr. H. B. 
Herr for plaintiffs in error. Mr. Richard S. Kuhl for defendant in 
error.) Opinion by VAN SYCKEL, J., November 16, 1897. 

Benevolent societies—Enforcement of rights—Interpretation of by-laws. 
—l1. The general rule is that, to secure property rights or enforce 
money demands against a social or beneticial organization, the member 
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may, in the first place, prosecute his claim in the civil courts. The 
exception is where the constitution of the defendant body contains an 
express agreement binding its members first to seek their rights in the 
tribunals of the order before bringing an action at law. In this case 
there was no such agreement or provision which entered into the con- 
tractual relation between the parties, and therefore a suit at law will lie. 
2. The established rule that “ words in a statute ought not to have a 
retrospective operation unless they are so clear, strong and imperative 
that no other meaning can be annexed to them,” should be applied in 
the interpretation of by-laws of social and beneficial organizations in 
controversies, with members in the civil courts. Roxbury Lodge, No. 
184, I. O. O. F., v. Hocking. (Mr. William A. Stryker for plaintiff in 
error. Mr. Mahlon Pitney for defendant in error) Opinion by Van 
SycKEL, J., November 16, 1897. 

Injury to passenger— Contributory negligence—Instructions.—1. |t is 
not contributory negligence per se to alight from a slowly-moving horse 
‘ar, and when personal injury and a suit for damages result from so 
doing, it should be left to the jury to determine, from all the evidence, 
whether the proximate cause of the accident was the plaintiff’s own neg- 
ligence, or a want of proper care in the control and management of the 
ear. 2. It is not error to refuse to charge that, if the jury find certain 
facts set forth in the request to be true, the verdict should be for the de- 
tendant, when the facts formulated in the request are substantially the 
very matters in dispute. To so charge would be a trespass upon the 
rights of the jury. New Jersey Traction Co. v. Gardner. (Messrs. 
Depue & Parker for plaintiff in error. Mr. Robert H. McCarter and 
Mr. Samuel Kalisch for defendant in error.) Opinion by Nixon, J., 
November 17, 1897. 

Directing verdict.—Where the facts are clear and undisputed, and 
conclusively show lack of authority in an agent, question as to his 
authority in a given particular being the matter in issue, it is the duty 
of the court to determine the issue by peremptory instruction to the jury; 
but the contrary is the rule if the evidence be doubtful or conflicting as 
to a material fact, or if the established facts admit of conflicting infer- 
ences determinative of the issue. American Saw Co. of New York v. 
First National Bank of Trenton; American Saw Co. of New Jersey v. 
Same. (Mr. Charles L. Corbin for plaintiffs in error. Mr. William M. 
Lanning and Mr. Chauncy H. Beasley for defendant in error.) 
McGitu, Ch., November 17, 1897. 

Benefit insurance—Declaration as to age—Evidence—Family Bible.— 
!. The declaration of his age, made by an applicant in his petition for 
membership in a beneficial society, which has been accepted, and a bene- 


2 











13 THF NEW JERSEY LAW JOURNAL. 


ficiary certificate issued, and the required payments made and re- 
ceived for a series of years, will be presumed to be correct, until the 
presumption is overcome by competent proof. 2. A Bible, in which the 
names and dates of birth of several members of the same family are 
recorded, without proof of when or by whom written, or of the knowl- 
edge the writer had of the facts recorded, or that the persons whose 
names and dates of birth are writien therein ever acknowledged it to 
be an authentic family record, and when the entries in the book are not 
shown to have been contemporaneous with the facts stated, is not coum- 
petent proof of the age of any person whose name may be recorded 
therein Supreme Council of Golden Star Fraternity v. Conklin. Mr. 
Joseph,A Beecher for plaintiff in error. Mr. J. Franklin Fort for de- 
fendant in error.) Opinion by Nixon, J., November 17, 1897. 
Unlawful preferences—Insolvent corporation—Confession of judgment— 
Rights of creditors.—1i. Whether or not the holder of a confessed judg- 
ment is barred, by the eightieth section of the corporation act, from 
obtaining a preference over the other creditors of an insolvent corpora- 
tion, depends, not upon the intention with which the bond and warrant 
of attorney were given, but upon the intention with which the judgment 
itself was confessed. IPf the object to be attained, in confessing the judg- 
ment, was to give the holder thereof a priority over other creditors, the 
consequences provided by the act necessarily follow, notwithstanding the 
tact that, at the time of the execution of the bond and warrant of attor- 
ney, no intention to prefer existed. 2%. Where a creditor who files a bill 
to obtain a decree of insolvency and the appointment of a receiver 
against a bankrupt corporation desires to attack the validity of the claim 
of a co-creditor, he should do so upon proceedings had before the re- 
ceiver on the question of the distribution of assets. It is improper prac- 
tice to make such attack by the bill of complaint. Consolidated Coal 
Co. v. National State Bank of Camden. (Mr. Norman Grey for appel- 
lant. Mr. Israel Roberts and Mr. Mark R. Sooy for respondent.) Opin- 
ion by GemMeErk, J., November 18, 1897 ; LupLow, J., dissenting. 
Injury to employee —Assumplion of risk— Negligence of fellow servant. — 
A laborer was called from his special work, and, with others, directed 
by their foreman to raise by hand a large frame. Through lack of brac- 
ing or fastening, the frame fell, and injured him. Held: (1) That he 
could not establish a right of recovery against his employer by proving 
that it is usual to have work of that sort done by a rigger with a derrick 
and appliances; (2) that the foreman was a fellow-servant with the labor 
ers in the same common employment, and that his negligent use of, or 
failure to use, proper appliances provided by the master, did not entail 
liability on the master. McLaughlin vy. Camden Iron Works. (Mr. G. 
M. Bacon and Mr. J. W. Wescott for plaintiff in error. Mr, D. J. Pan- 
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coast for defendant in error.) Opinion by CoL.ins, J., November 18, 
1897. 

Negligence—Province of jury.x—Where plaintiff was injured in a colli- 
sion while riding in a wagon driven by another, and the sole ground on 
which plaintiff could be charged withthe driver’s negligence was that at the 
time of the collision the driver was a partner of plaintiff, and engaged in 
partnership business, and the evidence was not clear that the driver was so 
engaged, it was not error to refuse to charge absolutely that the driver’s 
negligence was imputable to plaintiff. Hoimark vy. Consolidated Trac- 
tion Co. (Messrs. Depue & Parker for plaintiff in error. Mr. Samuel 
Kalisch for defendant in error.) PEk CurRiAM, November 19, 1897. 

Deed—Description.—In a deed of conveyance the description is: 
‘‘Second tract being an undivided third part of all the salt marsh be- 
longing to the said party of the first part, situate, lying, and being north 
of the fourth line of the aforesaid three hundred and forty-seven acres, 
and extending to the thoroughtare.” eld, that all that follows the word 
“marsh” refers to the marsh as a whole, and not to the part conveyed by 
way of limitation. Steelman v. Atlantic City Sewerage Co. (Mr. M. R. 
Sooy for plaintiffs in error. Mr. D. J. Paneoast and Mr. C. L. Cole for 
defendant in error.) Opinion by Garrison, J., November 15, 1897. 

Action for wrongful death—Defense—Contributory negligence of sole 
next of kin——Damages.—1. In a suit to recover damages under the stat- 
ute for death occasioned by the negligent act of another, the court di- 
vided equally upon the question whether contributory negligence on the 
part of the sole next of kin will defeat the action. 2. In such action, 
funeral charges are not recoverable as part of the damages under the 
statute. Consolidated Traction Co. v. Hone. (Messrs. Depue & Park- 
er for plaintiff in error. Mr. Thomas IF’. Noonan for defendant in error.) 
Opinion by Van SicKeL, J.. November 16, 1897. 

Kquitable mortgages— What constitutes—Priority of iens—Validity.— 
1. A contract in writing to secure a debt which is duly specified therein, 
in which the parties expressly declare their intention to create a lien, 
by way of mortgage, upon certain real estate particularly mentioned and 
described in the writing, upon the failure of certain conditions fully set 
forth in the contract, is an equitable mortgage, and, upon non-payment 
and breach of the conditions, may be foreclosed in the ordinary way in 
a court of equity, and the interest of the mortgagors in the lands so 
pledged sold to satisfy the debt. 2. When an agreement has been 
ade that a mortgage shall be subject and subordinate to a subsequent 
lease of the same lands, provided and so long as certain payments men- 
tioned in the agreement are made on the mortgage, a failure to make 
such payments will ipso facto restore the priority of the mortgage. 3. 
When a purchaser of land assumes the payment of a mortgage thereon, 
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and deducts the amount of the same from the consideration paid, he is 
precluded from assailing the validity of the mortgage assumed, or deny- 
ing that the amount assumed by him, and withheld from the purchase 
money, is a good and subsisting lien upon the lands. Cummings v. 
Jackson. (Messrs. Dickinson, Thompson & McMaster for appellants. 
Mr. William I. Lewis for respondents.) Opinion by Nixox, J., Novem- 
ber 17, 1897. 

Adverse possession —Bridge over highway—Deed—Construction.—B. 
claimed to be the owner of record, subject to the public use, of a high- 
way, where it is crossed by a railroad bridge. The highway antedates 
the railroad, which was built more than 40 years ago, and has been con- 
tinuously operated. The railroad company brought ejectment against 
B., and against a pipe-line company which had laid pipe in July, 1896, 
under said bridge, beneath the surface of the highway, and claimed to 
recover—First, under a deed from L.; and, secondly, because of posses- 
sion. adverse to the defendants. The trial judge left the question as to 
the plaintiff's title by deed to the jury, who found for the defendants, 
and withheld from the jury the subject of adverse possession, on the 
ground that under the proof this claim was unavailable to the plaintiff. 
Error was assigned on exceptions to so much of the charge as withdrew 
this question from the jury. Held: 

1. That the adverse right derived from mere possession is limited to 
that which has been possessed. The right asserted by a railroad com- 
pany to build, maintain, and use a bridge over a highway for the pas- 
sage of trains is consistent with the right asserted by other persons to 
possess the land, subject to the public use, and to lay pipe beneath the 
surface of the highway. The former claim of right is not inherently ad- 
verse to the latter. 2. That the right of said railroad company was not 
enlarged beyond actual possession and use by the execution and delivery 
of an agreement by R. and 8. to convey toit such land, then owned by 
them in severalty, or by both in common, as might be sufficient for the con- 
struction of said railroad, with its ditches and appendages—First, because 
the land insuit was not proved to have been then owned by R. and S., either 
severally or together, and the agreement was therefore inapplicable ; and, 
secondly because the description of the premises to be conveyed, being indef- 
finite, should, if the agreement were applicable to the land in suit, be inter- 
preted by the mode of construction adopted by the company, and should 
be referred to the land actually occupied. 3. The agreement by R. and 
S. to convey to the company, in fee simple, ‘* both so much ot the land 
they now hold in common,” means land held by them together in com- 
mon, and does not refer to land held by either of them in common witha 
third person. Pennsylvania R. Co. v. Breckenridge. (Mr. Alan H. 
Strong for plaintiff in error. Mr. Joseph N. Roseberry tor defendant in 
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error, Hepry W. Breckenridge. Mr. Henry S. Harris for defendant in 
error, United States Pipe Line Co.) Opinion by Apams, J., November 
18, 1897. 
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(Abstracts of Recent Opinions. ) 


Covenants—Action for breach— When maintained.—Where the gran- 
tee in a conveyance of lands and premises in fee simple, which contains 
a covenant against incumbrances, before he enters into negotiations for 
the purchase, and before the execution and delivery of the deed of con- 
vevance, has actual knowledge of the existence of a lease of said lands 
made between the grantor in said conveyance and the tenant, in which 
the rent is reserved to the grantor and his assigns, the tenant being in 
actual possession of the premises, the grantee can not maintain against 
his grantor an action for the breach of such covenant. Demars v. 
Koehler. (Messrs. Johnson & German for plaintiff in error. Mr. Philip 
Lowy for defendant in error.) Argued before Depue, Van Syckel and 
Lippincott, JJ. Opinion by Lippixcott, J.. November 3, 1897. 

Action on insolvent bond—Pleading.—Where the breach of the condi- 
tion of an insolvent bond given under the statute, as alleged in the dec- 
laration in an action on the bond, is that the defendant did not appear 
at the next court of Common Pleas, and petition for his discharge, in 
accordance with the condition, a special plea to the declaration, which 
merely avers that the defendant appeared at a *‘ subsequent” court, is 
bad on demurrer. It does not avoid the facts set up in the declaration, 
nor the breach of the condition, in compliance with the rule that the 
plea, to be good, must answer the whole of what is adversely alleged. 
Hart v. Boyle. (Mr. Alfred Hugg for plaintiff. Mr. William T. Boyle 
and Mr. Henry S. Scovel for defendant.) Argued before Magie, (. J., 
and Depue, Van Syckel and Lippincott, JJ. Opinion by Lippincott, 
J., November 3, 1897. 

Injuries to personal property—Action—Bailment— Negligence— Liabil- 
ity of Bailor.—1. One who has a fixed reveisionary interest in personal 
property has the right to sue one who is not in possession thereof for such 
an injury by him thereto as will depreciate its value when it comes to 
his hands. 2. A bailor when he makes a bailment for hire locatio rei 
parts with the possession to the chattels to the bailee; but, if any per- 
manent injury be done to a chattel by a third party during the continu- 
ance of the bailmeot, he may maintain an action against such third party, 
whether an action might or might not be maintained against such party 
by the bailee for trover, trespass, or replevin to control the immediate 
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possession. 3. A bailor need not look alone to his bailee for a wrong by 
a third party in connection with the bailee done to the chattel which is 
the subject of the bailment for hire. If the bailee assumes to pledge or 
sell the bailed goods as his own, such an act amounts to a conversion, 
and the bailor may at once bring his action against the third party in 
whose possession the property is found. While a mere misuse may not 
terminate the bailment, yet when, by the negligence of the bailee, either 
alone or in conjunction with the negligence of a third party. the chattel 
bailed is no longer fit and suitable for, and cannot be devoted to, the use 
for which it was hired, the bailment is at an end, and bailor can maintain 
his action for the injury done to it. 4. The servants of the bailee in a 
bailment for hire are not the servants of the bailor, and he is not respon- 
sible to a third party for the negligence of the servants of the bailee in 
respect to the bailment. The bailee does not stand in the place of the 
bailor, nor represent him in such relation as to 1¢nder the bailor liable 
for the negligent acts of the bailee or his servants or agents; and while 
in an action by the bailee for injuries against a third party, occasioned 
by his negligence, the contributory negligence of the bailee or his ser- 
vants or agents will constitute a defense to the action, yet in an action 
by the bailor, who is the owner, against a third party, for injury to the 
bailment, the negligence of the bailee or his servants or agents is not im- 
putable to such bailor, and will not prevent a recovery. 5. A bailment 
for hire for use distinguished from a bailment for the carriage of goods 
by a common carrier. N. Y., L. E. & W. R. Co. v. N. J. Flectric Ry. 
Co. (Mr. Cortlandt and R. Wayne Parker for plaintiff. Mr William 
B. Gourley for defendant.) Argued befere Beasley, C. J., and Van 
Syckel, Garrison, and Lippincott, JJ. Opinion by Lippincott, J., Nov. 
3, 1897. 

Counties—Location of bridges—Interference by court.—The location of 
a bridge, the character of its construction, and the awarding of the con- 
tract for building the same, are matters which are committed to the dis- 
cretion of the board of freeholders; and courts have no right to interfere 
with their action in these matters, so long as they act honestly, and 
within the limits of their power. State, Ferguson vy. Board of Chosen 
Freeholders of Passaic Co. (Mr. Wiliiam Nelson for prosecutor. Mr. 
DeWitt C. Bolton and Mr. John W. Harding for defendant.) Argued 
before Garrison and Gummere, JJ. Opinion by GuMMERE, J., Novem- 
ber 8, 1897. 

Action of guarantee—Who may maintain.—1. An assignment of a 
bond for the payment of money, not limited in its scope, carries with it, 
to the assignee, a guaranty of such payment, connected with the bond, 
and intended to secure it. 2. The assignee may maintain an action on 
such guaranty in his own name. when the assigument was made prior to 
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the amendment of section 19 of the practice act (Revision, p. 850) by 
the act of March 4, 1890 (2 Gen, St., p. 2591, pl. 340), by the original 
terms of said section 19. Wooley v. Moore. (Mr. Robert 8S. Woodruff 
and Mr. James Buchanan for plaintiffs. Mr. Aaron B. Dawes for de- 
fendant.) Argued before Magie, C. J., and Depue, Van Syckel and 
Lippincott, JJ. Opinion by Micig, C J.. November 8, 1897. 

Action for false return of summons—Sufficiency of declaration.—1. The 
sheriff returned a summons duly served personally on the defendant. 
The declaration in the first count alleges such return, that thereupon 
the plaintiff entered judgment in the suit, and that the return of the 
sheriff was a false return The second count is like the first, except 
that it is alleged that the sheriff, although he returned the summons 
served, failed and neglected to make any service thereof upon the de- 
fendant, and that defendant did not appear to the suit. The first count 
is faulty. The service may have been false in the respect that it was 
not a personal service, yet a legal service which would support the judg- 
ment, so that no damage resuited. 2. The allegation in the second count, 
that no service was made, shows a legal cause of action. 3. The de- 
murrer being general to both counts, it must be overruled. Astor v. 
Heller. (Messrs. Bentley & Gedney for plaintiff. Messrs. McDermott 
& Fisk for defendant.) Argued before the Chief Justice and Depue, 
Van Syckel and Gummere, JJ. Opinion by Van SycKet, J., Novem- 
ber 8, 1897. 

Municipal corporations—Public improvements.—Municipal action in- 
volving the erection at public expense ot a building upon land neither 
owned nor possessed by the municipality is illegal. State, Knight, v- 
Cape May City. (Mr. Thomas E. French for proseeutrix. Mr David 
J. Pancoast for defendants.) Argued before Dixon, Ludlow and Col- 
lins, JJ. Opinion by Coutins. J., November 8, 1897. 

Action on contract — Promise to third person — Declaration —‘ ontracts— 
Validity.—1\. Where an action is founded upon a contract which at com- 
mon law is valid without writing. but which the statute of frauds requires 
to be in writing, the declaration need not count upon, or take notice of 
the writing. 2. An action may be maintained on a promise made by 
defendant to a third person for the benefit of the plaintiff; and the fact 
that the person to whose benetit the promise may inure is uncertain at 
the time it is made, and that it is dependent on a contingency, will not 
deprive the person who afterwards establishes his claim to be the bene- 
ficiary of the promise of the right to recover upon it. 3. A promise to 
A., on sufficient consideration, to pay the owner of the foal of the mare 
of \. by the stallion of the promisor a certain snm of money if such foal 
is the first of the get of such stallion that trots a mile in 2 minutes and 
30 seconds is a valid undertaking, and is not prohibited by our statutes 
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against the offering of purses for running, pacing or trotting. White- 
head v. Burgess. (Mr. Howard MacSherry and Mr.Theodore B. Boo- 
raem for plaintiff. Mr. Paul A. Queen for defendant.) Argued before 
the Chief Justice and Depue, Van Syckel and Gummere, JJ. Opinion 
by Van SycKEL, -]., November 8, 1897. 

Railroad crossing—Signals.—A railroad company can be required to 
give such signals only of the approach of trains as the legislature has 
prescribed, unless the crossing has some peculiarly dangerous feature, 
occasioned by the act of the company itself in constructing its road or 
buildings. Phila. and R. R. Co. v. State. (Mr. Samuel H. Grey for 
plaintiff in error. Mr. Bayard Stockton for the State.) Argued Febru- 
ary term, 1896, before the Chief Justice and Depue, Van Syckel and 
Gummere, JJ. Opinion by VAN SycKEL, J., November 8, 1897. 

Canals —Regulation.—The regulation of the Morris Canal Company, 
adopted April 7, 1873, “that every bridge rebuilt and every new bridge, 
whether built by the company or by any other authority, over its canal, 
should leave a clear space of ten feet above high water mark of the canal 
under the lowest part of the bridge,” is binding on public authorities, 
when the circumstances of the particular case do not render its enforce- 
ment unreasonable. State, Morris Canal and Banking Co. v. Board of 
Chosen Freeholders of Hudson Co. (Mr. ©. L. Corbin for prosecutor. 
Mr. John Griffen for defendant.) Argued betore Ludlow, Collins and 
Dixon, JJ. Opinion by Dixon, J., November 8, 1897. 

Evidence—Judicial notice—Files of certiorari suit.-—-Proceedings to 
punish a party for disobedience of the stay implied in the writ of cer- 
tiorari do not form part of the certiorari suit, so as to authorize the court 
in those proceedings to take notice of the files in the certiorari suit with- 
out their being put in evidence in the contempt proceedings. State v. 
Hudson County Electric Co. (Mr. Van Buskirk for the State. Mr. T. 
N. McCarter, Jr., for defendant.) Argued before Ludlow, Collins and 
Dixon, JJ. Opinion by Dixon, J., November 8, 1897. 

Support of grandchildren—* Poor person ”—Order for relief and main- 
tenance. -1. An infant who has a vested remainder in a large estate, to 
be enjoyed at the death of one in possession, is not a ‘ poor person,” 
within section 30, p. 2510, 2 Gen. St., charging upon certain relatives, 
if of sufficient ability, the relief and maintenance of poor persons not 
able to work 2. An order for relief and maintenance under said statute 
must declare and ad udge the existence of the prescribed conditions, 
must direct the manner of relief and maintenance (not payment of a 
fixed sum), and must not embrace several poor persons in a joint pro- 
vision. State, Meeker v. Meeker. (Mr. George F. Tuttle, for prosecu- 
trix. Mr. Joseph A. Beecher for defendants.) Argued before Dixon, 
Ludlow and Collins, JJ. Opinion by CoLiins, J., November 8, 1897. 
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Building contract—Construction—Architect’s certificate —Performunce 
—Question for jury—Surety of contractor—-Liability-—Discharge.—-1. 
The parties to a building contract are legally bound by a provision that 
the decision of the architect shall be final and conclusive, subject, how- 
ever, to the implied condition that the decision shall be an honest one. 
2. Construing the contract clause and the specification clause together 
in this case, the conclusiveness of the architect’s certificate extends only 
to the plans, the style, the measurements, and the way in which the 
building shall be constructed. The workmanship and materials with 
respect to their character and quality must, under the specification 
clause, have the approval and acceptance of the owner and architect. 3. 
Whether, in the exercise of a fair and reasonable judgment, the owner 
and architect should approve and accept, is a question for the jury. 4. 
By paying a part of the second installment before it was due under the 
contract, the owner discharged the surety of the contractor {rom all ob- 
ligation. 5. Under the contract set forth in the certified case, if, on 
account of the default of the contractor, the owner completed the con- 
tract work, he had a right of recourse to the surety for any excess of 
reasonable cost over the contract price. Welch v. Hubschmitt Building 
and Woodworking Co. (Mr. William W. Welch and Mr. Francis Scott 
for plaintiff. Mr. John B. Humphreys and Mr. George P. Rust for de- 
fendants.) Argued before the Chief Justice, and Depue, Van Syckel 
and Lippincott, JJ. Opinion by Van SyckeL, J., November 8, 1897. 

Tenant at sufferance—Use and occupation——Buildings burned.—1. A 
tenant for a term certain, holding over after the expiration of his term 
without the assent of his landlord, becomes a tenant at sufferance. 2. 
By force of the statute (2 Gen. St., p. 1915, §3), a landlord may recov- 
er from a tenant at sufferance a reasonable satisfaction for the use and 
occupation of the premises. 3. ‘The rent stipulated for the term expired 
is not the exclusive measure of the reasonable satisfaction which the 
landlord is to recover from such a tenant at sufferance. 4. The supple- 
ment to the act concerning landlords and tenants (2 Gen. St., p.1923, 
par. 35), which relates to buildings on leased premises damaged by fire, 
does not apply to a tenancy at sufferance. State, Poole v. Engelke. 
(Mr. Frank H. Dunn for plaintiff. Mr. John F. Brown for defendant.) 
Argued before Ludlow, Collins and Dixon, JJ. Opinion by Dixon, J., 
November 8, 1897. 
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IN RE J. WATTS KEARNEY, JR. 
(Hudson Circuit, December 14, 1897.) 
Habitual Drunkenness— Writ of Ne Ezeat. 
On habeas corpus. 


Mr. William H. Speer, Jr. for petitioner. 
Messrs. Corbin d: Corbin contra. 
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The petitioner was ad;udged an habitual drunkard upon inquisition 
de lunatico appointed by the Chancellor, and committed to the county 
jail upon a writ ne exeat awaiting appointment of a guardian by the 
Orphans’ court of the county. 

Pending the action of the Orphans’ court the writ of habeas corpus 
was allowed with leave to both sides to take testimony on the single 
question of jurisdiction, the petitioner alleging that he was a non-resi- 
dent, and that he was inveigled or lured into this state for the purpose 
of getting jurisdiction of the body of the petitioner. 

Testimony was taken before a commissioner, both sides appearing, 
and on the return of the testimony the court . Lipptscorr, J.) held: 

That the petitioner has a residence and domicile in this state tor the 
purposes of this proceeding taken against him; there was no inveigie- 
ment into this state for the purposes of instituting proceedings against 
him. 

That a Supreme court justice at Circuit will not review the findings of 
the Court of Chancery in these respects, nor determine that such facts 
were necessary, but it will be presumed if they were necessary that they 
appeared before the Chancellor. The subject matter of the inquiry was 
within the jurisdiction of the Court of Chancery under the statutes. 
(Gen. Stats. 7108, sees. 58-59.) 

That the Court of Chancery has jurisdiction over the person and prop- 
erty of the petitioner as an habitual drunkard, and can keep him within 
its jurisdiction by the writ of ne exeat. The writ is regular and proper 
on its face. The statute confers express jurisdiction, and the power 
would be useless unless control over the person could be exercised. The 
Court of Chancery interpreted this statute and found power to issue this 
writ. 

A Supreme court justice sitting at the Circuit will not review the or- 
ders and decrees of the Court of Chancery; that is the province of the 


court of last resort. 
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Dayton, at Camden. He was admitted as 
attorney, November term, 1868, and as 
, counselor November term, 1871; also to the 

Ex-Judge David J. Pancoast, Camden, | J, S, District December, 1873, and in the 
whose portrait is given in this number of | [_§, Supreme court, 1885. He was Presi- 
the JOURNAL, was born near Woodbury, | dent Judge at the Camden Common Pleas 
September 26, 1841, and is, through both | five years, from 1877 to 1882. He isan Ad- 
parents, of English Quaker descent. After | visory Master. He married December 21, 
finishing Some & the State Normal | 1876,S. Emma Abbott. Asa lawyer, jurist 
School, Millersville, Pa., he studied law for | and citizen, he is so well and favorably 
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two vears at Harvard University, and sub- 
sequently entered the office of Mr. James P. 


known in the state that the JouRNAL does 
net need to add words of enconium. 
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SUPREME COURT RULE 77, 


The following amendment to rule 77 of 
the New Jersey Supreme court was adopted 
November 8th, 1897: 

“Upon the third call, no matter shall be 
presented unless two days’ notice thereof in 
writing shall have been given to the oppo- 
site party. A copy or memorandum of such 
notice may be filed by either party with the 
clerk of the court, and thereupon the clerk 
shall enter on a list, in the order in which 
such notices are filed, the title. of the cause 
and the names of the attorneys, and shall 
prepare one copy of said list for the use of 
the court and another copy for the inspec- 
tion of the bar-in the court room. All mat- 
ters so entered shall be heard in the order in 
which they appear on the list and before 
any other matters in the call. Afterwards 
other matters in the call shall be heard in 
the order of the seniority of the moving 
counsel. 

“Any matter proper to be heard in the 
branch court may, by consent of the oppos- 
ing counsel, or on the order of the branch 
court, be heard in the second branch court.” 


STATE NOTES. 


Prosecutor Charles H. Winfield, of Hud- 
son county, has been very ill, from nervous 
prostration, and his physicians have re- 
quired that he abstain from his practice for 
some weeks and if he does not, have told him 
he might not recover. It is understood 
that he intends to follow their directions 
and will place his business, for the present, 
in the hands of the assistant, Mr. Klink. 

Mr. Warren Dixon, son of Justice Dixon, 
was sworn in December 15, as assistant 
United States District-Attorney for New 
Jersey. He was appointed by Attorney- 
General McKenna on the recommendation 
of United States District Court Judge An- 
drew Kirkpatrick, of Newark, and United 
States District-Attorney Rice, of New 
Brunswick. His term expires 1990. 

For the December term of courts, Mr. 
Justice Dixon and Mr. Justice Collins ex- 
changed circuits, the former sitting in the 
Middlesex courts, and the latter in the Ber- 
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gen courts. The change was made at the 
request of Mr. Justice Dixon, whose health 
has not been good, and who desired to 
spend some time in New Brunswick with 
his daughter, Mrs. M. F. Ross. 


ANTI-GAMBLING AMENDMENT. 


On Decerober 3 a branch of the Supreme 
court, consisting of Justices’ Van Syckel, 
Dixon: and Collins, heard argument in 
State, Charles Bott and others, v. Board of 
State Canvassers and George Wurts, Secre- 
tary of State, on application for certiorari: 
to review the return of the Board of Can- 
vassers relative to the adoption by the peo- 
ple of the Anti-Gambling amendment. Ex- 
Attorney-General John P. Stockton, Allan 
L. McDermott and William D. Edwards 
appeared for the prosecutors, and Attorney- 
General Samuel H. Grey for the defend- 
ants, 

On December 21 Messrs. Dixon and Col- 
lins voted to allow the writ, so that the Su- 
preme court will review the action of the 
State Board of Canvassers. Those judges 
filed no opinion on that date, but Mr. Jus- 
tice Van Syckel filed a dissenting opinion, 
which is a lengthy though most interesting 
one. We have not seen the full text, but a 
mere abstract of it fills two columns in the 
“Trenton State Gazette.” 


BINDERNAGLE’S SENTENCE. 


Freeholder Philip Bindernagle, of Hud- 
son county, who was convicted of running a 
gambling house at Weehawken, known as 
the “ Little Monte Carlo,” will serve out 
his sentence of one year’s imprisonment at 
hard labor in the Hudson county peniten- 
tiary, instead of in the state prison, to 
which he was at first sentenced. 

Bindernagle’s counsel applied to the 
Court of Errors for a rehearing of the case 
on the ground that under the statute Bin- 
dernagle, if sentenced at all, should have 
been sentenced to the Hudson county peni- 
tentiary. The rehearing took place, Allan 
L. McDermott appearing for Bindernagle. 
The court went into conference, at the con- 
clusion of which the Chancellor announced 
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that a vote would he taken on the question 
of opening the former decision of the Court 
of Errors and Appeals. This was decided 
affirmatively by a vote of 12 to 1, Chief Jus- 
tice Magie alone voting in the negative. 

A vote was then taken on the followipg 
motion made by Justice Dixon: “ That 
the designation of the place of imprison- 
ment be stricken from the record as no part 
of the judgment; that the judgment re- 
maining in the record be affirmed, and that 
the record be forthwith remitted to the 
Hudson County Quarter Sessions, to the 
end that the judgment may be executed ac- 
cording to law.” 

This motion was carrie | by a vote of 8 to 
3, Justice Garrison and Julge Vredenburgh 
asking to be.excused from voting, on the 
ground that sufficient time had not been 
had for the determination of a question of 
such importance, and Chief Justice Magie, 
Justice Gummere and Judge Adams voted 
in the negative. 





ALLEGED HUDSON COUNTY 
BRIBERY. 


The Jer-ev City “Journal,” on December 
11, contained elaborate charges of bribery, 
implicating assistant prosecutor of the pleas, 
Joseph M. Noonan and lawyer Alexinder 
Simpson, Assemblyman-elect, both members 
of the Ilulson county bar. On Monday the 
assi-tant prosecutor resigned his office and 
Julge Hudspeth, after the opening of court, 
said that the charges in the “Journal” had 
been mate so directly that the court would 
have to take netice of them, and that he 
would not permit Mr. Simpson t> appear 
in the court as an attorney until the grand 
jury, then in session, had investigated and 
pissed upon his case. The next day the 
grand jury, of which the recent clerk in 
Chancery, Allen L. McDermott, was fore 
man, was directed by Justice Lippinco't to 
send for witnesses and ascertain if an indict- 
able offense had been committed. On the 
subsequent day the grand jury reported to 
court that the editor of the “Journal” had 
refused to place in their pos-ession a certain 


written record k+pt by detectives employed 
by the *Journal,” ani who had ferreted out 








the alleged crime; further, that certain per. 
sonal property, which these detectives had 
secured and which was in possession of the 
editor, he refused to give to the grand jury, 
except upon the express pledge that they 
shou d be returned to him, etc. Justice 
Lippincott took a few days to decide what 
to do. 


JUSTICE L'PPINCOTT’S LETTER. 





Justice Lippincott has sent the following 
letter to the “ Newark Evening News,” 
which explains itself: 


Dear Sir—My attention has been called for 
some time past to the mention in the public 
press of my name in connection with, or as a 
candidate for, the Democratic nomination 
for Governor next year, and the discussion 
consequent upon such mention. Besides this 
I have received many letters relating tothe 
sa e object. 

I am not at all insensible of the high honor 
attached to that office, or even to the nomisaa- 
tion of acandidate. | am also sensible to the 
fact that there does not now, nor will there 
exist, the -lighest c ance »f my nomination, 
and, there ore it may be presumotuous for 
meto say anything about it. But | earnestly 
desire all mention of my name toatl olutely 
cease, and all discussion of it stopped. 

To that end I desire to say that [ have never 
consented to give the matter any ccensidera- 
tion whatever. 

I have never consented, do not now consent, 
ani shall not in the future, under any cir- 
cumstances, consent to the mention or use 
of my name in connection with the mina- 
tion. Very respectfully, 

JoB H. LIPPINCOTT. 


HE WASN’T NATURALIZED. 


At the opening of the Mildlesex Circuit, 
Mr. Justice Dixon, who presided, had a can- 
didate named Braun for naturalization from 
South River. The Justice catechised him 
in the usual manner, and at length asked : 

“ Who makes the laws of the land?” 


” replied Braun, 


“ Judge Strong, 
“Who makes the laws of the state?”’ 
“Mr. McKinley.” 

The Justice questioned the man about 
the Constitution. Braun didn’t know what 
it was. He could not name the capital of 
New Jersey. It is needless to say he is not 


yet a citizen of New Jersey. 
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THE BLACK CASE OF 7 C, E, G. 





To the Editor of the Journal. 

Sir: Criticism having been made bya 
reader of the JOURNAL, to the fact that in 
the December number, page 358, reference 
was made to the case of Black v. D. & R. 
Janal Co., et al., 7 C. E. G. 130, and not to 
the same case in 9 C. E. G. 455, where, says 
the correspondent, ‘‘ the case referred to was 
reviewed by the Court of Appeals,” the writ- 
er has this to say: 

The writer knew that an appeal had been 
taken from the order of the Chancellor, 
denying a preliminary injunction; he also 
knew that immediately thereafter the ap- 
pellants had sold their stock, or surrendered 
the same and took out new certificates after 
the lease was made and perfected; that the 
lease had been made; that the Penn. R. R. 
Co, had taken charge of the roads, and that 
the Legislature had confirmed the lease by 
act approved March 14, 1872; and that 
nearly two years afterwards the Court of 
Appeals had rendered the decision reported 
in 9 C. E. Green, which was adverse to the 
Chancellor. I had never even taken the 
trouble to examine the case in 9 C. E. 
Green, because, as Chancellor Zabriskie de- 
cided and settled it, so it remained settled. 

The writer has now examined the case 
as reported in the Court of Appeals. By 
the facts as reported, it appears that an ap- 
peal was taken from the order of the Chan- 
cellor, réfusing the preliminary injunction, 
and upon the appeal being filed, the Court 
of Appeals was not asked to issue a restrain- 
ing order. It appears that the Chancellor 
made the order refusing the injunction on 
the 18th day of October, 1871. 

At the June term, 1872, the respondents 
took a rule to show cause at the November 
term, 1872,why they should not be permitted 
to show that the appellants had sold their 
stock or converted their certificates, that the 
lease had been made, the lessees taken pos- 
session of the roads and that the lease had 
been confirmed by legislative enactment 
and that the appeal should be dismissed, 
At the November term the rule was dis- 
missed on the ground that such evidence 
could not be received. The cause was 
argued and decided at June term, 1873. 
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While it is true that the Chancellor was 
reversed, it was also true that the Court of 
Appeals ordered that “the case should be 
remitted with an order that the injunction 
do issue, unless it appears by such proceed- 
ings as may properly be taken in the court 
below that some essential change, since the 
order now reviewed, has taken place in the 
status of the case by reason of which the 
equities are changed or a different mode of 
relief has become necessary.” Chief Justice 
Beasley prepared a dissenting opinion and I 
refer to it, especially to what he says on p. 
488. His closing words are: 

**T am not willing to agree to that notion 
that it is in any case necessary for a court 
of justice to listen for days to learned argu- 
ments, and to gravely consider the question 
whether it shall temporarily prohibit the 
doing of a certain act, when there is every 
reason to infer that such act has already 
been performed; when everybody else but 
the judges the court is fully aware that 
such act has been performed ; and when the 
fact whether such act has been done or not 
is susceptible of easy proof.” 

The writer was one of the “everybody” 
who knew that the lease had been executed, 
and the whole controversy settled a year 
and a half before the Court of Appeals took 
action; and settled upon the opinion as 
pronounced by Chancellor Zabriskie and 
reported in 7 C. E. Green, on page 130. 
The merits of the controversy were never 
before the Court of Appeals, and therefore 
all parties acquiesced in the Chancellor’s 
opinion. 

Jacop WEART. 

Jersey City, N. J., Dec. 23, 1897. 





EXCHANGE OF PLEASANTRIES. 





The “Camden Courier” is responsible 
for the following : 

“Matters were quiet in Judge Ludlow’s 
court, Saturday, until Lawyer Crandall ap- 
peared on the scene. The well-known at- 
torney came in the court room with a big 
law book in his hands and his hat on his 
head. The spectators tittered, and Judge 
Ludlow looked at the barrister with a sym- 
pathetic smile. 

“By and by Mr. Crandall tumbled and 
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removed his tile. He made an application | lawbook ever published, “ Blackstone,” as 
for a citation in a mechanics’ lien case from | annotated by Lewis. Lawyers will, of 
Atlantic county, appealed to the Federal | course, purchase the work and every law 
court. student should take advantage of it, if he 

“Judge Ludlow read up the law while | can get it for $1.00 cash and $1.00 a month 
Mr. Crandall talked away, and then told | until it is paid for. 
him that his only recourse was the United 
States court. 

“ Mr. Crandall argued that Judge Ludlow | , 
had power tu grant his application and ah Law pal Mises ann Mimine 1m pong 

Jnirgp States. By Daniel Moreau Bar- 
didn’t want to be put to the expense of ringer, A. M., LL. ‘B., and John Stokes 
travelling all the way to Pittsburg or Wash- Adams, A. B., LL. B., of the Philadel- 

phia bar. Little, Brown & Company, 

Boston, 1897. 

The volume before us is the only work on 
the law of mines and mining in the United 
States, which, so far as we know, treats of 
the entire question, including the statutory 
and the common law systems found in the 
various states. Before examining this work 
we had but a very vague knowledge as to 
this branch of the law, and it was with some 
hesitation that we took up the examination 
of this book. The geological preface, how- 





BOOK NOTICES. 





ington. 

“*That’s where you ought to be, right 
there in Washington,’ remarked Judge 
Ludlow.with the Attorney-General’s change 
in mind. 

“*T'm like the Almighty, I’m no respector 
of persons. I’m thoroughly Democratic,’ 
declared Crandall. 

“«That’s a good deal better than some 





words you use,’ remarked Judge Ludlow, 
adding, “You send me the law on the sub- 


ject.” 
“1 will.” 


“Yes, and you want to pay the expres- 


ever, states the subject matter involved so 
clearly and concisely that the treatise itself 


) was readily understood and became ex- 


sage on it, too,” was His Honor’s parting 


tremely interesting. This pretace, which is 


shot. 
written by one of the authors, who is a 


HUDSON BAR ASSOCIATION, | mining engineer and geologist, makes the 


si j L<. 9 | book of unusual value. Many of the dia- 
The Hudson County Bar Association held 


‘ ; grams contained in this preface are taken 
its annual meeting Tuesday and elected 


from well-known treatises on geological 


these officers: Charles H. Hartshorne, 


: e : subjects, and others are from sketches by 
president; Marshall Van Winkle, vice- 


; s the author. They are simple in character 
president; Henry Ewald, secretary ; James 
, P, ’ 7 % 


and make the subjects discussed much clear- 


A. Gordon, treasurer. : a 
. er than they otherwise would be. The work 


MR. CORBIN AT HOME. | is divided into twenty-five chapters, and 

—_— | each chapter has a number of sub-divisions, 

Mr. Charles L. Corbin, senior member of | The subjects of these chapters, which are 
the firm of Corbin & Corbin, of Jersey City, briefly stated, disclose at a glance the scope 
writes the JourNAL as follows: “In your | of the work, viz.: Chapter I. Property in 
December number you report that by advice | minerals where there has been no division 
of my physician | have gone to South Caro- 


between the ownership of the surface and 
lina for the winter. IL admit the advice of | the mineral estate. II. Property and 


renens ‘ ‘ > 9 | . . . ° 
the physician, but deny that I have gone.” | sights in minerals where the title to the 


minerals or the right to take them is vested 


A LIBERAL OFFER. . 
in some one who is not the owner of the 


On page seven of the advertising leaves of | soil. III. Mining leases, rights and duties 
this issue of the JouRNAL, the reader will | arising thereunder. IV. Assignment and 
find a most liberal offer for the latest, best | termination of lease. V. Property of the 


and most popular edition of the greatest | sovereign and its grantees in minerals, VI. 
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The government’s title and the grant there- 
of. VII. Discovery and locatiun of claims. 
VIII. The extent of the claim. 1X. How 
mining claims are held, Assessment work. 
X. Local mining rules and regulations. 
XI. How title to mining claims may be 
terminated. XII. Relocation. XIII. The 
possessory title or title before patent. XIV. 
The XV. Different kinds of 
claims, their special features and character- 
istics. XVI. Conflicting government grants. 
XVII. Special statutory provisions for the 


patent. 


sale of public lands containing particular 


minerals. XVIII. Title acquired by stat- 
ute of limitations. XIX. Rights of mine 
XX. Water XXI. 


of surface and support. 
Tres- 


owners. 
Rights 
XXII. 
pass. XXIII. Equitable principles and reme- 
XXIV 


Miners: 


rights 
lateral 
Mining on the land of others, 


dies in their application to mines. 
XXV. 
the text and 


Joint ownership of mines, 

The law is laid down in 
notes citing the substance of the decisions 
follow. The simplicity of the arrangement 
is such that the chapters as a whole cculd 
very well be utilized asa brief on the sub- 
The cases cited usually be- 
gin with by the Federal 
courts, under the heading United States, 


then the states are taken up alphabetically, 


ject discussed. 


causes decided 


and conclude with the decisions by the land- 
office where decisions have been rendered 
in that department of the government. It 
is curious in this connection to observe the 
number of New Jersey cases under the sub- 
ject of mining. Thus in chapter one we 
find copious extracts taken from eleven New 
Jersey cases, in chapter two a similar num- 
ber of cases are abstracted, and in chapter 
three we find five cases. The thoroughness 
of the work is evident from the fact that 
the author hag cited numerous cases taken 
from the New Jersey Law Journal, and as 
this publication is not very widely dis- 
tributed 1t indicates clearly the thorough- 
ness with which these researches have been 
made by the authors. In addition, explana- 
tions are made as to the technical terms 
Thus, 


take the first chapter and the first sub-head 


used. Theseare added as foot notes. 


thereunder, viz: Property and rights of the 
owner of the soil in minerals which are in 





place. Decisions are cited from the reports 
of the state of Massachusetts, New York, 
Pennsylvania and Vermont, and in the foot 
note the expression “in place” is carefully 
explained, 

A valuable appendix is added to the 
work, containing the United States Statutes 
in regard to mineral lands and mining re- 
lands, timber 
rights, protection of lives of miners in ter- 
ritories. The appendix also contains the 
land office regulations in regard to mineral 


sources, coal lands, saline 


lands open to exploration, occupation and 
purchase, status of lode claims, patents for 
veins, tunnel riglits, ete. 

The agents for the work in this state are 
Messrs. Soney & Sage, of Newark, N. J. 


THe LAw or RAILWway Bonpbs AND Morrt- 
GAGES IN THE UNITED STaTEs OF AMER- 
ICA, with Illustrative Cases from English 
and Colonial Courts. By Edward Lyman 
Short, of the New York bar; General 
solicitor of the Mutual Life Insurance 
Company of New York. Little, Brown 
& Company, Boston, Mass., 1897. 

We welcome this work as a practical and 
valuable addition to the library of the busy 
practitioner. It is a convenient and useful 
book. Mr. Short’s studies in the law of 
railway bonds and mortgages, the various 
statutory liens, priorities hetween mort- 
gages, etc.,and the great labor which he has 
expended in the preparation of this trea- 
tise, will make it a recognized authority on 
this branch of the law. This work is not 
only valuable to the practicing lawyer, but 
is of equal value to the professional busi- 
ness men, investment and trust companies 
having to do with personal property, liens 
and securities of railway companies in the 
different states, etc. The care with which 
the citations have been made and the great 
labor in the examination of the law jour- 
make the 

A great 
many quotations are given in the notes, 


nals and the original reports 


work of more than usual value. 


These as a rule are taken from the import- 
ant and leading cases on the subject, and in 
these notes also the author has distinguished 
between discussion and 
The need of 
such a book at this time, when a large per- 
centage of the leading railway companies 


under 
former decisions rendered. 


the cases 
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of the country are either undergoing reor- 
ganization or about to be reorganized, is 
unquestioned, The author has given much 
attention to the jurisdiction, pleading and 
practice in the United Stetes courts of equity 
in cases arising in this branch of the law. 
This of itself makes the work one which 
would entitle it to a favorable reception. 
The author has added an index which cov- 
ers more than one hundred closely printed 
pages, and inasmuch as the text of the vol- 
ume occupies but eight hundred and sixty- 
seven pages, the digest nature of this index 
must be apparent. The index will prove a 
great time-saver, and is an exceptionally 
useful addition to the volume, 

Messrs. Soney & Sage, of Newark, New 
Jersey, are the agents for the book in this 
state. The price is $6.50 net. 


Tue New Jersey Lawyers’ DIARY AND 
Bar Drrecrory, 1898. Containing also 
schedule of time for service of notices, 
county and district court rules and prac- 
tice, county and state officers, etc. Com- 
piled for the convenience of the bar by 
Charles Wolcott Parker, counsellor at law. 
Soney & Sage, Publishers, Newark, N. J., 
1898. 

We have seen the advance sheets of the 
1898 edition of the New Jersey Lawyers’ 
Diary and Bar Directory, and the little 
book will be very much as usual. It will 
contain the time of holding courts, rates of 
postage, the officers of the United States 
government, New Jersey state officers, etc., 
a brief abstract as to the rules on the ques- 
tion of service of notices, etc., of the Court 
of Errors and Appeals. The Supreme 
court, the Court of Chancery, the Orphans’ 
court, and the United States District court; 
also the calendar of the Circuit, Common 
Pleas, Orphans’ Court, and quarter and 
special sessions in the various counties, the 
rules of the Essex Circuit, Kssex Common 
Pleas, the District Courts of Newark,Orange, 
the rules of the Burlington and Camden 
Circuits, etc., as well as the rules of the Dis- 
trict courts of Hoboken, Trenton, etc., a 
calendar of the officers and trial days of the 
district courts. This is followed by the 
usual diary portion of the book with the 
headnotes as to the sittings of the courts and 
the time for serving notices. All this is 





followed by a directory of the New Jersey 
bar, and a list of the commissioners of deeds 
and masters in chancery residing in other 
states, a list of the special masters in Chan- 
cery and Supreme court commissioners, and 
a table showing the court fees in the various 
district courts is added. 

This publication which formerly was is- 
sued by the firm of Frederick D. Linn & 
Co., is now published and sold by Soney & 
Sage, Newark, N. J. Price $1.50. 


A MANUAL For Notaries, CONVEYAN- 
CERS, CoMMISSIONERS,J USTICES, MAYORS, 
Erc., as to Acknowledgments, Affidavits, 
Depositions, Oaths, Proofs, Protests, etc., 
and the Execution of Deeds, Mortgages, 
Leases, etc. Second edition. Largely 
re-written, with numerous Forms, In- 
structions, etc. By Florien Giaque. Pp. 
400. Robert Clarke & Co., Cincinnati, 
1897. 


The first edition of this book was printed 
in 1888, and the present is the second edi- 
tion, brought down to October, 1897. The 
author (who states that his name should be 
pronounced Gee-oak) is a member of the 
Cincinnati bar. He has done his work 
thoroughly. It is the first work on the vari- 
ous subjects of which it treats that we have 
ever seen that seems wholly satisfactory. 
Notaries public and commissioners of deeds, 
mayors, consuls and others, who have to do 
with the acknowledgments and proofs of 
deeds, affidavits, depositions, protests of 
paper, maritime protests, execution of in- 
struments, etc., are usually at sea concern- 
ing their duties and, as they are frequently 
not lawyers, perform their work either 
ignorantly or mistakenly. With this book 
in hand, they cannot go astray. The work 
embraces a summary of the laws of each 
state and territory,and of the United States, 
concerning the fees, powers, etc., of notaries 
and commissioners of deeds, days of grace, 
holidays, etc., in each state, special laws as 
to depositions, acknowledgments, affidavits, 
seals, witnesses, separate examination of 
wife, etc., etc., as to deeds and other matters. 
It is well printed and substantially bound, 
and the price in cloth, net $2.00, or law 
sheep, net $2.50, brings it within the reach. 
of all. 
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